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AFFIDAVIT ON BEHALF OF THE FOURTH AND FIFTH RESPONDENTS

1. the undersigned,

MARK NEVILLE OWEN

do hereby make oath and say:

L. [ am an adult male attorney of this Honourable Court, practising as such at the

office of the State Attorney, 4th Floor, 22 Long Street, Cape Town,

2. The facts set out in this affidavit are within my personal knowledge, unless the
contex! indicates otherwise, and are truc.

3. | am duly autherised to deposc to this affidavit on behall’ of the Fourth and Fifth
Respondents, and 1o deal herein with their attitude towards the amicus curiae
application of the Forest Peoples Programme (the FPP™),

4. As appears from my letter dated 29 October 2021, annexure “GB4™ 1o the

founding affidavit of the FPP, the Fourth and Fifth Respondents informed the

altorneys representing the FPP that they would net oppose their application to he
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admitted as an amicus curiae in this matter. This remains the attitude of the Fourth

and Fifth Respondents.

Because of the opposition by certain of the other Respondents 1o the FPP's request
to be admitied as an amicus curiae, it launched its application for admission on or
about & November 2021, slightly more than two weeks before the main application
is 10 be heard. A perusal of the FPP's founding allidavit, and the copy of the
written submissions which it proposes Lo make (annexures “GB1™ thereto), shows
the following:

5.1, The FPP adds nothing in respect of the relevant facts before this Court

{paragraph T of annexure “GR17).

52, The FPP proceeds on the assumption that the relevunt authorities did not
praperly consider the cultural significance of the site, or that developing the
site would permanently undermine the cultural significance of the site. As
an amicus, the FPP does not take o position in respect of this dispute

(founding alfidavit: paragraph 15).

5.3, The FPP makes extensive submissions regarding international lreaties,

judicial and quasi-judicial decisions and international law principles which,



.

it alleges, may assist the court in this matter (annexure "GBIY, pages { -

26].

Having regard to what is set out above, it may well wltimately be found that the
submissions on behalf of the FPP do not have a bearing on the decision which this
Court is required to take in this matter, one way or the other. However, the Fourth
and Fifih Respondents cannot simply assume, at this stage, that this will be the
case. In the circumstances, if this Courl grants an order admitting the FPP as an
amicus curiae, the Fourth and Fifth Respondents will ask that the matter be
postponed to give them a proper and fair opportunily Lo deal with the submissions
which the FPP propuses to make. In this regard, [ point to the following facts and

circumslanees:

6.1.  The Applicants in the main application delivered their heads of argument
on 2 November 2011, which was some lour court dayvs after the date upon

which they had originally undertaken to do so.
6.2,  The Fourth and Fifth Respondents™ legal representatives thereafier, working

under considerable time pressure, completed their heads of argument and

delivered them on Friday, 12 November 2021,
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.3,

.4,

The Fourth and Filth Respondents and their legal representatives have not
had an adequate opportunity to deal with the written submissions which the
FPP proposes Lo make, nor is it expected that their legal representatives will

be ahle 1o do so before the date on which the matter is 1o be heard.

Whereas the Fourth and Fifth Respondents maintain the stance that they do
not oppose the FPP's application o be admitted as an amicus curiae, 11 iS5 1
fault of the Fourth and Filth Respondents that the FPP has waited until such

a late stage hefore applying for admission.

The maiter is of considerable importance for all of the paries concerned,
including the Fourth and Fifth Respondents. Fairmess therefore dictates that
they should be allowed a sufficient and reasonable opportunity to deal with

the FPIs submissions, should it be admirted.

In the circumstances, and in the event of the FPP being admitted as an amicus

curiae, il is submitted that the matter should be postponed until a date to be

determined by this Court.
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NEVILLE OWEN



| certify that:-
The deponent signed this affidavit and swore and acknowledged that he: -
a) knew and understood the contents thereof:

b} had no objection o taking the cath; and.

¢l considered the path to be binding on his conscience.

The deponent then uttered the words, *f swear that the contents of this declaration are frue, so
help wre God™

SIENED AT CATE Towed orl e MNoOverBESl gog :
A

COMMISSIONER OF OATHS

Full names;
Designation and area:

il TERTIA LEZETTE KRIEL
Street address: RO LA S AR VAN E5
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