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OBSERVATORY

Civic Association

60 Trill Road
Observatory
7925
8t January 2021
The Appeal Authority
Western Cape Ministry of Local Government, Environmental Affairs and Development
Planning
Private Bag X9186
Cape Town
8000
DEADP.Appeals@westerncape.gov.za

Dear Mr Venter

REQUEST FOR COMMENTS: APPEALS LODGED IN TERMS OF SECTION 43(2) OF THE
NATIONAL ENVIRONMENTAL MANAGEMENT ACT, 1998 (ACT NO. 107 OF 1998) AGAINST
THE ENVIRONMENTAL AUTHORISATION GRANTED FOR THE PROPOSED REDEVELOPMENT
OF THE RIVER CLUB FOR MIXED USE DEVELOPMENT AND ASSOCIATED INFRASTRUCTURE
ON THE REMAINDER OF ERF NO. 15326 AND ERVEN NO. 26169 - 26175, 26426 — 26427,
108936 AND 151832, OBSERVATORY

| write in response to the Minister’s letter dated 10™ December 2020 regarding the
Observatory Civic Association appeal against the Environmental Authorisation granted to
the developers of the River Club as referenced above. The Minister, as the appeal authority,
wrote to all appellants to invite comment on the matter of an application by the
Department of Public Works and Transport to set aside certain parts of the Ministerial
Appeal Tribunal decision regarding the Provisional Protection Order issued by Heritage
Western Cape in April 2018.

The Minister invited appellants in the matter of the award of the EA to be given an
opportunity to make additional representations to our Appeal “in light of the new
information that has come to the fore.”

I wish to state the following on behalf of the Observatory Civic Association.

DCAS Award Winner, 2018 for Most Active Conservation Body; NPO number: 174 - 174 NPO
60 Trill Road, Observatory, 7925
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The deadline given for comments was the 8™ January 2021. It is not acceptable to
expect appellants to negotiate these documents over the festive season holidays. As
a matter of procedural fairness, having to read lengthy court papers and prepare
responses over the period when people are extremely busy, travelling or, more
recently, subject to severe COVID-19 lockdown, it not consistent with fair
administrative process.

As such, please consider this letter a provisional comment and more lengthy
comment will follow later, as invited by the Minister’s statement that if we are not
“able to submit the representations within the stipulated period” then we “must
inform the Environmental and Planning Appeals Coordinator in writing before the
end of this period.”

The concise motivation is as follows:

a. The communication was received in December while many businesses and
operations were in the process of effecting year-end closures and were fully
occupied. For example, as an academic at UCT, my students wrote their
exams on the 9™ December (thanks to a late academic year because of
COVID-19) and | was preoccupied with marking through the next week. 1was
not able to review the documentation before vacation.

b. Itis only reasonable that the public are given fair opportunity to review
complex documents.

¢. 1therefore indicate that if the original communication expected four weeks
for comment, that should be feasible from today, being the 5. I will submit

5 such comments by 31% January 2021.

4. Notwithstanding the above, my comments on behalf of the OCA are as follows:

5.

a. The basis for the court challenge by the DPWT to the Heritage Appeal
Directive must remain hearsay until the court makes a finding on the
Directive. Until the High Court has pronounced on the matter, whatever
emerged from that Tribunal and the Directive remains directly relevant to the
appeal decision.

b. [t is unclear why the Appeal Authority in the EA has now brought into
question the veracity of the Tribunal directive and linked this to the court
case. For that reason, | do not believe the Appeal Authority can proceed with
deciding on the Appeal until that High Court matter has been decided. Should
any party to the appeal dispute any finding of the Tribunal Directive and such
dispute is considered by the Appeal Authority, it would seem the Appeal
Authority is allowing the process to be prejudiced by parties who disagree
with the findings of the Tribunal, before any court has pronounced on the
matter.

¢. Thisis highly irregular from a procedural point of view and would open any
appeal decision to review itself.

I am therefore of the view that, having asked for comments, the Appeal Authority
must now await the outcome of the High Court review before making a decision
about the appeal.

DCAS Award Winner, 2018 for Most Active Conservation Body; NPQ number: 174 - 174 NPO
60 Trill Road, Observatory, 7925




1 also draw the Appeal Authority’s attention to a related matter but not to do with the
DPWT application for review. | refer to the email sent from the Minister to HWC on the 26™
November 2020 in which the CEO of Heritage Western Cape was asked to furnish your office
with reasons why the developer’s heritage impact assessment did not comply with section
38(3) of the National Heritage Resources Act 25 of 1999. The OCA considers this request to
be an attempt to cure a fatal defect made by the competent authority when granting the
environmental authorisation in the knowledge that the heritage impacts of the
development were unknown to him / her.

This request evinces yet another reason why it will be irregular if you proceed to consider
the appeal against the environmental authorisation before the review of the decision of
Heritage Western Cape has run its course through our Superior Courts.

1 would appreciate your confirmation of receipt of this communication.

Yours sincerely

Leslie London
OCA Chair

DCAS Award Winner, 2018 for Most Active Conservation Body; NPO number: 174 - 174 NPO
60 Trill Road, Observatory, 7925




Nick Smith

From: Jody Aufrichtig <jody@orangestreet.co.za>

Sent: 08 January 2021 04:30 PM

To: Mathew SRK; Michelle Couzyn-Rademeyer; Nick Smith

Subject: Fwd: Request for Comment: Appeals: Environmental Authorisation: Redevelopment
of the River Club, Observatory

Attachments: OCA letter in response to DPWT High Court review.pdf

---------- Forwarded message ---------

From: Leslie London <leslie.london@uct.ac.za>

Date: Fri, 08 Jan 2021 at 16:25

Subject: Request for Comment: Appeals: Environmental Authorisation: Redevelopment of the River Club,
Observatory

To: DEADP Appeals <DEADP.Appeals@westerncape.gov.za>

Cc: Jody Aufrichtig <jody@orangestreet.co.za>, Andrew Whaley <playmakerabroad@yahoo.co.uk>,
bonnieauret@telkomsa.net <bonnieauret@telkomsa.net>, Biddy Greene <fbgreene@mweb.co.za>,
Ceoheritage <Ceoheritage@westerncape.gov.za>, Catherine Palmer <catpalmer@hotmail.co.uk>,
edgvhart@polka.co.za <edgyhart@polka.co.za>, Keith Wiseman <Keith. Wiseman@capetown.gov.za>,
ceveratt@eris.co.za <ceveratt@eris.co.za>, Colleen Hart <colleen.edgyhart@gmail.com>, Penelope E
Meyer <Penelope.Mever@westerncape.gov.za>, Kari Cousins <projects@spiritofafrica.co.za>,
liziwe@mweb.co.za <liziwe@mweb.co.za>, chair@obs.org.za <chair@obs.org.za>, petri@saao.ac.za
<petri@saao.ac.za>, enquiries@saao.co.za <enquiries@saao.co.za>, Sarah Driver-Jowitt

<driver jowitt@hotmail.com>, Simon Birch <simon@visser.archi>, Cape Institute for Architecture
<info@cifa.org.za>, taurigishere <taurigishere@gmail.com>, Terna Gyuse <atsilut@gmail.com>, Tony
Greenwood <TGreenwood@oldmutual.com>, Trevor Hughes <tghughes@gmail.com>, Marc Turok
<marcturok@gmail.com>

Dear Mr Venter
Please find attached

Confirmation of receipt will be appreciated

Thank you

Leslie London

Observatory Civic Association

Disclaimer - University of Cape Town This email is subject to UCT policies and email disclaimer published
on our website at http://www.uct.ac.za/main/email-disclaimer or obtainable from +27 21 650 9111. If this
email is not related to the business of UCT, it is sent by the sender in an individual capacity. Please report
security incidents or abuse via https://csirt.uct.ac.za/page/report-an-incident.php.
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Our Ref: HM/TWO RIVERS URBAN PARK/OBSERVATORY

Enquiries: Jonathan. Windvogel

E-mail: jonathan.windvogel@westermncape.gov.za

Tel 021 483 9736 Erfenis Wes-Haap
Date: 30 July 2021

Heritage Western Japs

Mr Tauriq Jenkins
3 Duke Street te mxl .'
Observatory

Cape Town
7925
taurigshere@gmail.com

PROPOSED PROVINCIAL HERITAGE SITE NOMINATION FOR TWO RIVERS URBAN PARK, OBSERVATORY.
The matter above has reference.

Heritage Western Cape (HWC] is in receipt of your application for the above matter. This matter was
discussed at the HWC Council meeting held on 22 July 2021.

RECORD OF DECISION

Based on discussions at various meetings and documents put forward in terms of the heritage
significance for the TRUP area, and not withstanding that an application for the proposed nomination
of the site for Grade | status is also currently submitted with SAHRA. HWC is of the strong opinion that the
TRUP area is worthy of being further investigated for Grade | heritage status. This does not defract from
the site being of very high regional significance.

Therefore, Council resolved o approve HWC notifying SAHRA of its opinion that the TRUP area should
be assessed for Grade | heritage status in terms of Section 24(1) (e} of the NHRA.

¢ This decision is subject to an appeal period of 21 working days.

¢ The applicant is required to inform any party who has expressed a bona fide interest in any
heritage-related aspect of this record of decision. The appeal period shaill be taken from the date
above.

« It should be noted that for an appeal to be deemed valid it must refer to the decision, it must be
submitted by the due date and it must set out the grounds of the appeal.

o Appedals must be addressed to the Minister of Cultural Affairs and Sport and it is the responsibility of
the appeliant to confirm that the appeal has been received within the appeal period.

Should you have any further queries, please contact the official above.

Yours faithfully

Mr Michael Janse van Rensburg
Chief Executive Officer

Cc: marcturok@gmail.com; nicks@nsmithiaw.co.za; jody@orangesireet.co.za; adrian@orangesireet.co.za;
roxaan@orangesireet.co.za; reception@orangesireet.co.za; aneesa.solomons@capetown.gov.zo;
nigel.titus@capetown.gov.za; Gerhard.Gerber@westerncape.gov.za; Jacqui.Gooch@westerncape.gov.za; %
rwong@colorfusion.co; greg@ovp.co.za; ve@uct.ac.za; mughtar.parker@uct.ac.za; vbaduza@sahra.org.za;
dsibayi@sahra.org.za; 20118%1@churchofiesusChrist.org; poshouer@gmail.com; leslie.london@uct.ac.za;
rodecb@icloud.com; Nigel.Haupt@uct.ac.za; ah@obs.org.za; david.gibbs@uct.ac.za; davesue@mweb.co.za;
petri@saao.ac.za; epl@saao.ac.za; Mariagrazia.Galimberti@westerncape.gov.za; hweldon@sahra.org.za;
greg@ovp.co.zo; adrian@crangesireet.co.za; roxaan@orangestreet.co.za; nicks@nsmithlaw.co.za; ah@aharch.co.za;
Tamar.Shemtov@capetown.gov.za; Demitrios.Georgeades@capetown.gov.za; aneesa.solomons@capetown.gov.za
www.westerncape.gov.za/cas
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Nick Smith

e )

From: Jonathan Windvogel <Jonathan.Windvogel@westerncape.gov.za>

Sent: 30 July 2021 11:59 AM

To: taurigshere@gmail.com

Cc: marcturok@gmail.com; nicks@nsmithlaw.co.za; jody@orangestreet.co.za;

adrian@orangestreet.co.za; roxaan@orangestreet.co.za;
reception@orangestreet.co.za; aneesa.solomons@capetown.gov.za; Nigel Titus;
Gerhard Gerber; Jacqui Gooch; rwong@colorfusion.co; greg@ovp.co.za;
vc@uct.ac.za; mughtar.parker@uct.ac.za; vbaduza@sahra.org.zg;
dsibayi@sahra.org.za; 2011891 @churchoflesusChrist.org; poshouer@gmail.com;
leslie. london@uct.ac.za; rodecb@icloud.com; Nigel. Haupt@uct.ac.za;
ah@obs.org.za; David Gibbs; davesue@mweb.co.za; petri@saao.ac.za;
epl@saao.ac.za; Mariagrazia Galimberti; Heidi Weldon; greg@ovp.co.za;
adrian@orangestreet.co.za; roxaan@orangestreet.co.za; nicks@nsmithlaw.co.za;
ah@aharch.co.za; Tamar.Shemtov; Demitrios.Georgeades;
aneesa.solomons@capetown.gov.za

Subject: PROPOSED PROVINCIAL HERITAGE SITE NOMINATION FOR TWO RIVERS URBAN
PARK, OBSERVATORY

Attachments: Provincial Heritage Site Nomination for TRUP - signed.pdf

Good day

Please find the attached.

Regards

Jonathan Windvogel

Heritage Western Cape

3rd Floor, Protea Assurance Building

Green Market Square

Cape Town

8001

Email: jonathan.windvogel@westerncape.gov.za .
(Please contact me via email, as | attend meetings most fimes of the day) iLifa leMveli jeNfshona Kol

o . Erfenis Wes-Kaap
Website: hitp://www.hwc.org.za Herifage Western Cape

“All views or opinions expressed in this electronic message and its attachments are the view of the sender and do not necessarily
reflect the views and cpinions of the Western Cape Govermnment (the WCG). No employee of the WCG s entitied fo conclude a
binding contract on behaif of the WCG uniess he/she is an accounting officer of the WCG, or his or her authorised representative.
The information contained in this message and its attachments may be confidential or privileged and is for the use of the named
recipient only, except where the sender specifically states otherwise.

If you are not the intended recipient you may not copy or deliver this message to anyone.”



IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISION, CAPE TOWN)

CASE NO. 12994/21

In the matter between:

OBSERVATORY CIVIC ASSOCIATION First Applicant
GORINGHAICONA KHOI KHOIN INDIGENOUS

TRADITIONAL COUNCIL Second Applicant
and

THE TRUSTEES FOR THE TIME BEING OF

LIESBEEK LEISURE PROPERTIES TRUST First Respondent
HERITAGE WESTERN CAPE Second Respondent
CITY OF CAPE TOWN Third Respondent

THE DIRECTOR: DEVELOPMENT MANAGEMENT

(REGION 1), LOCAL GOVERNMENT, ENVIRONMENTAL

AFFAIRS AND DEVELOPMENT PLANNING, WESTERN

CAPE PROVINCIAL GOVERNMENT Fourth Respondent

THE MINISTER FOR LOCAL GOVERNMENT,
ENVIRONMENTAL AFFAIRS AND DEVELOPMENT
PLANNING, WESTERN CAPE PROVINCIAL GOVERNMENT  Fifth Respondent

CHAIRPERSON OF THE MUNICIPAL PLANNING

TRIBUNAL OF THE CITY OF CAPE TOWN Sixth Respondent

EXECUTIVE MAYOR, CITY OF CAPE TOWN Seventh Respondent

WESTERN CAPE FIRST NATIONS COLLECTIVE Eighth Respondent
AFFIDAVIT

I, the undersigned,

GRAHAM ROBERT JOHN HALDANE

cil



do hereby make oath and declare as follows:

1.

| am a duly qualified and registered quantity surveyor, with the following
qualifications: MRICS, PrQS, PMAQS. The facts deposed to in this affidavit
fall within my personal knowledge and belief, unless stated to the contrary or

indicated by the context.

I am a member of the Association of South African Quantity Surveyors, a
registered quantity surveyor with the South African Council of Quantity

Surveyors, and a member of the Royal Institute of Chartered Surveyors.

| have been employed by MLC Quantity Surveyor's SA (Pty) Ltd since 1984
and | am a director of MLC Quantity Surveyors SA (Pty) Ltd. | attach a copy of

my curriculum vitae, marked ‘A’.

In this affidavit | use the abbreviations which, so | have been advised, are

employed in the answering affidavit of the first respondent (LLPT).

I have calculated a range of estimated costs, relevant to certain outcomes
should the applicants in case no. 12994/2021, Western Cape Division of the
High Court of South Africa, obtain the interim interdictory relief sought by them
in part A of the proceedings. | annex a copy of my report (the report) which

sets out my calculations and costings in this connection, marked ‘B’.

First, | calculated the work which would have been completed by 25 September
2021 as part of phase 1 on precinct 2A, that is to say the ADC precinct, on the

River Club property. The LLPT’s liability at that point in respect of the ADC



10.

precinct will amount to R349 860 780.00. Details of my calculation and

workings in this regard appear in annexure A to the report summary.

Next, | calculated what would be due to the main contractor WBHO
Construction (Pty) Ltd (WBHO) in the event of cancellation of the building
contract due to a cessation of the works. WBHO has been appointed in terms
of the principal building agreement of the JBCC Series 2000 (edition 4.1, code

2021, March 2005) (the JBCC contract) as amended.

Clause 39 of the JBCC contract deals with cancellation due to circumstances
beyond the control of either party. The granting of the interim relief sought by
the applicants would very probably bring clause 39 of the JBCC contract into

operation.

Clause 39 of the JBCC contract provides that either party may cancel the
agreement on cessation of the works for a continuous period of 90 calendar
days or an intermittent period totalling 120 calendar days due to circumstances
beyond the control of either party. Where one party considers cancelling in

these circumstances 10 days notification of such intention is to be given.

| have calculated the standing time costs which would be payable by the LLPT
in this event, based upon the 10 day notification period and the 90 day delay
period contemplated by clause 39. An amount of R13 028 531.00 would be
payable by the LLPT to WBHO. Details of the calculation in this regard are set

out in annexure B to the report summary.



11.

12.

13.

14.

I next calculated the value of work which will be completed as at 25 September
2021 in respect of infrastructure for the development as a whole. The amount
for which the LLPT will be liable in this regard is R48 989 259.00. Details of my

calculation appear in annexure C to the report summary.

| calculated the cost of WBHO remaining on standby to resume the works. This
calculation was for a period of 18 months. The amount for which the LLPT
would be liable to WBHO would be R115 067 517.00 should the works not be
cancelled as set out in 10 above. Details of my calculations in this regard are

set out in annexure D to the report summary.

| calculated the delay penalties due by LLPT to the tenant as a result of
construction delays of 6 months with ADC (defined as the Tenant) then
terminating in terms of clause 10.10 of the development agreement. In terms of
clause 10.10 if the developer (LLPT) does not deliver the premises to the tenant

by the anticipated practical completion date, the developer will owe the tenant

liquidated damages equal to two days of principal rent for every day of delay -

until the premises is delivered to the tenant. If practical completion is not
achieved within 6 months of the anticipated practical completion date, the
tenant has the right to terminate the agreement (and each of the lease

agreements) within 30 days of such date, on written notice.

The liquidated damages for which the LLPT would be liable to ADC in the event
of clause 10.10 cancellation would amount to R83 011 296.00, while the cost
of the construction delay would amount to R35 232 029.00. Details of how the

sum of R83 011 296.00 is arrived at appear in the report summary. Details of



the calculation of the cost of the construction delay are set out in annexure E to

the report summary.

15.  In addition, in the event of termination by ADC in terms of clause 10.10 of the
development agreement, the LLPT would be liable for interest on development
costs amounting to R14 415 750.00, as set out under item 5 of the report

summary.

16. | made further certain cost calculations, for illustrative purposes. In respect of
precinct 1, | calculated that an 18 month delay would result in an increase in
the estimated construction cost of R141 634 652.00. An 18 month delay would
result in an escalation of infrastructure costs amounting to R21 306 314.00.

Details of my calculations in this regard are set out in items 6 and 7 of the report

summary.

17.  All monetary amounts stated above e > Value Added Tax

do Ml o

]
GRAHAM ROBERT JOHN HALDANE

| certify that the above signature is the true signature of the deponent who has
acknowledged to me that he knows and understands the contents of this affidavit,
whigh affidavit was signed and sworn to at Qp&ﬁwﬂ ..... on this olt)...day of
ﬂu ué}’&o&l ....... in accordance with the provisions of Regulation R128
date&l July 1972, as amended by Regulation R1648 dated 19 August 1977, R1428

" certify that R GEPONEN PN cHno M eHga WG NAB nbéh SHE o AN 1e et
of this affidavit, that he/she does not lave any objection to taking the cath, and that he/she )
considers It to be binding or his/her conscience, and which was sworn to and signed before me.

At Newlands,CapeTown  onthisdayof 00} // < / 20 )y
+the regulations contatned i1 Government Gazette No. R12586¢

administering oath complied wi
21 July 1972, as amended

Signature:

QTSN
COMMISSIONER OF OATHS " p ‘ /
SAIT Member: / V)QM’) 19)78(60)
Ex Officio {SA) R |

Commissioner of Oaths (RSA)
7th floor Letterstedt House, Cnr wiain & Campgrounds Rds, Newlands, Cape Town, 7700

COMMISSIONER OF OATHS
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CONFIRMATION OF
THE SOUTH AFRIGAN COUNIL
QUANTITY SURVEYING PROFESSION GOOD STANDING

Established in terms of the Cuantty Surveyng Professon Act 2000 (Ast No 49 of 2000)

Registration Category: Professional Quantity Surveyor
Registration Number: 2034
Certificate Expiry Date: 2022-03-31

The South African Council for the Quantity Surverying Profession confirms that:

Graham Robert John Haldane

« is in good standing with the South African Council for the Quantity Surverying Profession;
« registration with the South African Council for the Quantity Surverying Profession has not
been suspended or cancelled and there are no proceedings pending by the SACQSP to cancel or suspend

his/her registration with the SACQSP;

« In terms of section 27(3) of the Act he/she must comply with the Code of Conduct and failure to do so
constitutes improper conduct.

* Please note that only a Registered Person in Good Standing will appear in the database of Registered
Persons, which may be accessed on www.sacqsp.org.za.

« CPD Requirements are applicable to Registered Professional.

IMPORTANT NOTICE

1. Any fraudulently obtained Letter of Good Standing shall constitute a criminal offence and the SACQSP shall
institute criminal proceedings against any perpetrator/s. It is a criminal offence to unlawfully alter or deface
this letter with the intent to defraud or misrepresent facts contained herein.

2. The SACQSP reserves the right to withdraw this letter at any time should the Registered Person not be in
compliance with applicable policies and guidelines.

3. The SACQSP reserves the right to withdraw the letter at its own discretion.

The South African Council for the Quantity Surveying Profession (SACQSP) is a y body blished in terms of Section 2 of the ity

Surveying Profession Act 49 of 2000 (“the Act”) with powers, objects and authority to regulate and administer registered persons under its

Jurisdiction In terms of section 18 of the Act.

Ms P.N.M More Dr D.R Letchmiah
Registrar President
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CERTIFICATE
THE Slllllll AHIII:AN GOUNGIL
QUANTITY SIIIW[YIHE PROFESSION D F n E G I S T p A T I 0 N

Established in terms of the Quantty Surveying Profession Act 2000 (Act Na 49 of 2000)

The South African Council for the Quantity Surveying Profession (SACQSP) certifies that:

Graham Robert John Haldane is a registered Professional Quantity

Surveyor
Full Name: Graham Robert John Haldane
Designation: Professional Quantity Surveyor
Registration Number: 2034
Effective from: 1990-03-12
Valid Until: 2022-03-31
Contact Details:
Landline: 021 *85 7*72
Mobile: 082 * 807 *77
Email: gha*dan*@mic*t.co.*a

Categories of Registration:

18. (1) The categories in which a person may register in the quantity surveying profession are -
(@) Professional Quantity Surveyor;

(b) Candidate Quantity Surveyor; or

(c) specified categories prescribed by the council.

(2) A person may not practise in any of the categories contemplated in subsection (1),
unless he or she is registered in that category.

(3) A person who is registered in the category of candidate must perform work in the
quantity surveying profession only under the supervision and control of a professional
of a category as prescribed.

Ms P.N.M More Dr D.R Letchmiah
Registrar President

PRIVYSEAL
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CONSTRUCTION COST CONSULTANTS

File Ref: MLC-7020
20t August 2021

Nicholas Smith Attorney
2™ Floor

114 Bree Street

Cape Town

Dear Sirs,

RIVER CLUB DEVELOPMENT POTENTIAL DELAY DAMAGES

As requested, MLC Quantity Surveyors have prepared the attached the estimates potential delay / cancellation
damages to our Client, Liesbeek Leisure Properties Trust, should the River Club Development be delayed due to
Court proceedings.

The attached costs exclude Bank Services fees and cancellation costs which we believe have been provided to
yourselves by our Client.

We would highlight that the monetary amounts included in the attached document are estimated costs at this
stage and all values exclude VAT.

In addition to the estimated costs we have also attached some additional back up / support documentation that
will be of assistance in understanding how the attached costs have been arrived at.

Should you have any queries or require any additional information please do not hesitate to contact us.

GRAHAM HALDANE
Director

DEFINING COST MANAGEMENT

MLC QUANTITY SURVEYORS SA (PTY) LTD | Registration No. 2010/010744/07 In association with MLC Botswana | Mauritius | Dubai | Montenegro
Group CEO: RS Valenti JOHANNESBURG OFFICE: CAPE TOWN OFFICE: DURBAN OFFICE:
Board Directors:  GRJ Haldane, NP Matji The Offices of Hyde Park, 3 Floor, Letterstedt House, 1% Floor, 76 Richefond
Group Directors: GY Bathfield, JL De Bruin, P De Wet, JR Grobbelaar, JR Hellings, Strouthos Place, Hyde Park, Cnr Main & Campground Rd, Circle, Ridgeside,
SA Hughes, GJ McEwan, MM Mdlolo, TJ Reynolds, A Sacks, CDT Van Wyk Johannesburg 2196 Newlands 7700 Umhlanga 4319 s
Senior Associates: Y Christodoulou, AN Isaacs, LD Power, 5J Thompson T +27 11 283 1500 T +27 21 673 5800 T +27 31 940 7783
Associates: G Benzie, B Grobler, RA Hayes, MP Lawrence, S Mahomed, KG Mooketsi, E info.jhb@mlc-group.com E info.ct@mlc-group.com E info.kzn@mlc-group.com
A Opperman, MG Peck, H Singh W www.mlc-group.com

GWU



CONSTRUCTION COST CONSULTANTS

RIVER CLUB POTENTIAL DELAY / CANCELLATION DAMAGES SUMMARY

1 PRECINCT 2A PHASE 1 - WORKS COMPLETED END SEPTEMBER 2021 COMMENCEMENT OF DELAY PERIOD

Work completed on site as at 25th September 2021 - refer to Annexure A
"Work to End September 2021"

2 PRECINCT 2A PHASE 1 - CANCELLATION BY PRINCIPAL CONTRACTOR DUE TO CESSATION OF THE WORKS

Standing time in accordance with JBCC - 10 days for notification and 90
days delay prior to cancellation - refer to Clause 39 of attached JBCC
Contract Document - Refer to Annexure B "Cessation 3 Months Delay"

3 OVERALL DEVELOPMENT PRECINCT INFRSTRUCTURE COST AS AT END
SEPTEMBER 2021

Work completed on site as at 25th September 2021 - refer to Annexure C
"Infrastructure Cost End September 2021"

4 PRECINCT 2A PHASE 1 - EXTRA OVER CANCELLATION OF WORKS DUE TO

CESSATION FOR 18 MONTH STANDING TIME, ESCLATION, ETC. (FOR
ILLISTRATIVE PURPOSES ONY)

Extra over cancellation of works due to cessation of works for 18 months
standing time, cost escalations, etc - refer to Annexure D " 18 Months
Standing Time"

20/08/2021
R 349,860,780
R 13,028,531
R 48,989,259
R 115,067,517

5 PRECINCT 2A PHASE 1 LEASE CANCELLATION BY TENANT AFTER 6 MONHS DELAY IN ACCORDANCE WITH THE

DEVELOPMENT AGREEMENT EXLUDES ANY COST RELATING TO CANCELLATION UNDER ANY OTHER PROVISION OF

Development Agreement extract:

10.10 Provided the Agreement has nol been cancelled, if the Developer subsequently does not deliver the
Premises to Tenant by the Antlcipated Practical Completion Date, then unless the delay is caused by a
Vis Major Event or a Covid Delay or an event caused by the Tenant or a related party, the Developer will
owe the Tenant liquidated damages equal to two (2) days of Principal Rent (as defined in each of the
Lease Agreements) for every day of delay until the Premises is delivered to the Tenant. If Practical
Completion s not achieved within six (6) Months after the Anticipated Praclical Completion Date, Tenant
shall have the right to terminate the Agreemaenl (and each Lease Agreement) within 30 {thirty) days of
such date, on writlen notice, without prejudice 1o its right to claim the aforesaid liquidated damages until
date of termination. In the event that the Tenant does not timeously provide the aforesaid termination

notice the Agreement will not terminate notwithstanding the aforesaid delay.

Precinct 2A Phase 1 development cost

Lease penalty for late completion 2 x daily rental

Lease penalty if retail development not complete 6 months after lease
commencement

Interest on development costs @ 7%

Interest on infrastructure costs @ 7%

Delay of 6 months equates to:
Lease penalty of Precinct 2A - refer to above clause 10.10 extract from the
lease agreement

Interest on development costs (items 1, 2 & 3 above) @ 7% to March 2022

assumed lease cancellation date

Construction delays - refer to Annexure E "Construction Delays"

TOTAL PRECINCT 2A PHASE 1 - LEASE CANCELLATION AFTER 6 MONTHS
DELAY IN ACCORDANCE WITH LEASE AGREEMENT

R 1,106,684,400
R83,002,200/ 365 x 2 = R454,806.57/day
200,000/month or R6,575,34/day

212,240/day on day one then compounded
69,052/day on day one then compounded

R 83,011,296
14,415,750
35,232,029

R 132,659,075




6

~

PRECINCT 1 - 18 MONTH DELAY (ASSUMED NOT A PROBABLE EVENT)

Precinct 1 Estimated Development Cost under review based on final scope
of work to be executed under Precinct 1

Escalation at 7.89% of contract sum per annum on contract sum with a 0.5
cash flow factor

INFRASTRUCTURE - 18 MONTH DELAY (ASSUMED NOT A PROBABLE EVENT)

Infrastructure, including land costs {excludes Zola portion included in ltem
1 above)

Escalation at 7.89% of contract sum per annum on contract sum with a 0.5

cash flow factor
Interest on infrastructure delay costs @ 7% - assumed not applicable

NB All monetry amounts reflected exclude VAT

R 1,196,744,000
R 141,634,652
R 360,056,000
21,306,314

0

R 21,306,314

GH



CONSTRUCTION COST CONSULTANTS

ANNEXURE A "WORK TO END SEPTEMBER 2021"

PRECINCT 2A PHASE 1 - WORKS COMPLETED END SEPTEMBER
2021 - COMMENCEMENT OF DELAY PERIOD

Work completed 25th July 2021 - refer to PPS 16 Rev 2

R
attached as Appendix 1
Projected additional work ¢ August and Septemt
2021:
P & G August & up to 25th Sep ber 2021 ement of
delay period
Fixed Costs - Refer to attached P y & General y 5,378,340
Sheet attached as Appendix 2
Fixed Costs - Refer to attached Preliminary & General Summary 117.320
Sheet (Appendix 2) credit removal of site establishment !
Time Related P & G - 3 months of Time Related Preliminary &
General Costs refer to Preliminary and General Summary Sheet,
Appendix 2., (18 months Construction Period P & G = R 40 547 6,757,943
660, which equates to R 2 252 648/month = 3 months R 6 757
943
Less P & G already included in PPS 16 Rev 2 above, Appendix 1. -1,031,097
Builder's Work Ci leted to 25th September - Refer to
attached summary sheet for Builders Work Trade Values
Appendix 4.
Earthworks 14,623,942 90.00%
Concrete Formwork and Reinforcement 239,070,653 20.00%
Electrical- first fix installation 834,636 20.00%
Lightning Protection 1,129,520 75.00%
Allowance for material orders for WBHO works / order 293,089,910 5.00%
cancellation costs, etc
WBHO Main Contract Works Price Fixing Fee 1.69%
Contract sum, Appendix 3. 583,110,772
Less Price Fixing Fee, Appendix 5. -5,741,000
Less Provisional Sums, Appendix 3. -237,547,274
Value subject to price fixing 339,822,498
Selected Sub-Contracts
Piling, less advanced payment included in PPS 16 Rev 2 30,257,847 90.00%
Facades allowance for material orders placed 141,116,923 35.00%
Professional Fees
Professional fees, Appendix 1 column 7. 105,282,914 60.00%
Less Professional Fees included in PPS 16 Rev 2, Appendix 1.
General Costs
General Costs, Appendix 1 column 7. 57,892,920 25.00%

Less General Costs included in PPS 16

157,858,638

10,987,866

12,283,924

47,814,131

166,927

847,140

14,654,496

1,465,640

22,734,062

44,892,923

58,671,748

-31,430,412

9,975,230

-1,061,533

TOTAL PRECINCT 2A PHASE 1 WORK COMPLETED END SEPTEMBER
2021 EXCLUDING VAT

349,860,780

GW



CONSTRUCTION COST CONSULTANTS

ANNEXURE B "CESSATION 3 MONTHS DELAY"

PRECINCT 2A PHASE 1 - JBCC PRINCIPAL CONTRACT CLAUSE 39.0 CANCELLATION - CESSATION OF THE WORKS

Refer to attached JBCC Principal Building Agreement Edition 4.1 March 2005 Clause 39.0

39.0

39.1

39.2#

CANCELLATION - CESSATION OF THE WORKS

Either parly may cancel this agreement on the cessation of the works for a continuous period of ninety (90)
calendar days, or intermillent period totalling one hundred and twenty (120) calendar days, due to
circumstances beyond the control of either party. Where such party considers cancelling this agreement,
nolice shall be given to the other. Should the party receiving the notice not object in writing within ten (10)
working days of the date of issue of such a notice the cancelling parly may give notice of cancellation. Such
cancellation shall be without prejudice to any rights that either party may have

No clause

39.2.1/3# No clause

39.3

39.3.1

39.3.2

39.3.3

ber 2020

39.3.4

39.3.5

39.3.6

39.3.7

39.3.8

39.3.9

39.4

Where either party cancels this agreement in terms of 39.1 or 39.2 the following shall apply:

The principal agent shall forthwith issue a contract instruction specifying the continuation of work
and protective measures required to bring the works to specific points of cessation. The contractor
may cease work should the contractor be prevented from carrying out such contractinstruction due
to reasons entirely beyond his control

Execution of the works shall cease. The contractor shall remain responsible for the works in terms
of 8.1 until possession is relinquished to the employer

On relinquishing possession of the works, the contractor may remove from the site his lemporary
buildings, plant and machinery

Principal Building Agreement Page 26

The prmcipal agent shall forlhwnh compile a report on the status of the portion of the works executed
by the conlractor before the cancellanon of this agreement and shall also include all work! execuled
in terms of 39 201 and shall xssuq such a reporl to the employer and the contractor {11

The prlnclpal agent shall llmeoley commence and complele a ﬂnal account

The employer shall be liable to the contractor for the cost of materials and goods including those
ordered before such cancellation where the contractor is bound to accept and make payment. The
contractor shall deliver such materials and goods to the employer in good order

The principal agent shall continue to cerlify the value of the work execuled by the contractor and the
value of materials and goods for payment by the employer

The security in terms of 14.0 shall reduce lo the value applicable after the issue of the certificate of
practical completion

The latent defects liability period shall end in terms of 27.2.1

Neither party shall be liable to the other for any expense and loss resulling from this cancellation

GW



CONSTRUCTION COST CONSULTANTS

ANNEXURE C "INFRASTRUCTURE COST END SEPTEMBER 2021"

PRECINCT 2A PHASE 1 - EXTRA OVER CESSATION OF WORKS FOR 18 MONTH STANDING TIME, ESCLATION, ETC

Work completed 25th July 2021 - refer to PPS 66 Rev 1 attached as R 47,459,259
Allowance for professional fees due to extended time - 10% 1,530,000
allowance

Provision for principal agency fees R 150,000

Provision for town planning fees 210,000

provision for landscape architect fees 50,000

Provision for Environmental Impact Assesment fees 300,000

Provision for Search & Rescue fees 100,000

Provision for marketing fees 270,000

Provision for development planning fees (J Hugo) 300,000

Provision for AFMAS fees 150,000

External Works Ongoing Operations| Expenses 13,081,000
Site security 294,000

External Roads (15% allowance to cover establishment and materials

ordered) 12,750,000

Grass cutting 27,000

Litterboom projects 10,000

Development contributions for roads, etc (o}

External Works / Professional Fees

Temporary fencing 10,000
Interest on Delay costs @ 7% - excluded o]
TOTAL PRECINCT 2A PHASE 1 - EXTRAOVER R 48,989,259

CESSATION OF WORKS FOR 18 MONTH
STANDING TIME, ESCALATION, ETC

GW



CONSTRUCTION COST CONSULTANTS

ANNEXURE D "18 MONTHS STANDING TIME"

PRECINCT 2A PHASE 1 - EXTRA OVER CESSATION OF WORKS FOR 18 MONTH STANDING TIME, ESCLATION, ETC

Standing time (18 months) - Time related Preliminary and General 40,547,660
Costs refer to attached Preliminary & General Cost Summary
attached Appendix 2
Allowance for professional fees due to extended time - 10% 10,528,291
allowance

5,789,292

Allowance for General Costs due to extended time - 10% allowance

Allowance for Cost Escalation over 18 Month Delay (October 2021 - 40,854,176
March 2023) on Construction Coats, Professional Fees and General
Costs excluding paid at end September 2021

Table 2: Monthly Forecasts of the BER Building Cost Index: 2020 - 2025 (Dec 2016 = 100) *3
L 2020 2021 2022 2023 2024 2025
ONT| INDEX % INDEX % INDEX % INDEX % INDEX INDEX
JANU 116.0 34 117.0 0.9 129.3 10.5 135.0 4.4 142.9 5.8 152.3 6.6
FEBR] 116.1 2.6 116.7 0.5 129.6 11.1 135.2 4.3 142.5 5.4 151.6 6.4
MAR] 116.0 1.9 118.9 2.5 130.2 9.5 136.0 4.4 143.5 5.5 152.5 6.3
APRI 115.8 1.3 121.1 4.6 130.8 8.0 136.8 4.6 144.5 5.6 153.4 6.1
MAY| 115.6 0.6 123.4 6.7 1314 6.5 137.6 4.7 145.5 5.7 154.2 6.0
JUNH 117.2 2.3 125.3 6.9 132.5 5.7 138.8 4.7 146.6 5.7 155.2 5.8
JULY] 118.8 4.0 127.2 7.1 133.6 5.0 140.0 4.8 147.8 5.6 156.2 5.7
AUG 120.4 5.7 129.2 7.3 134.7 4.2 141.2 4.8 149.0 5.5 157.2 5.5
SEPT] 119.5 4.4 129.5 8.4 134.9 4.2 141.4 4.8 149.5 5.7 157.9 5.6
OCT 118.6 3.1 129.8 9.4 135.2 4.1 141.6 4.8 150.0 5.9 158.6 5.7
NOV 117.7 1.8 130.2 10.6 135.5 4.1 141.9 4.7 150.5 6.1 159.3 5.8
DECH 117.4 1.3 129.5 10.3 135.1 4.4 142.7 5.6 152.0 6.5 160.5 5.6
YEAR 117.5 2.7 124.8 6.3 132.5 6.5 138.9 4.7 146.9 5.7 155.6 5.9
Allowance for shortfall in BER indices due to exchange rate 18,938,829

fluctuations, abnormal cost increases (eg steel costs, etc) - 2.5%

Less 3 Month Cessation Delay - Tab 2 -13,028,531
Interest on Delay costs @ 7% 11,437,801
TOTAL PRECINCT 2A PHASE 1 - EXSTRAOVER R 115,067,517

CESSATION OF WORKS FOR 18 MONTH
STANDING TIME, ESCALATION, ETC

5.38%
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CONSTRUCTION COST CONSULTANTS

ANNEXURE E "18 MONTHS STANDING TIME"

Precinct 2A Phase 1
Time related P & G - refer to Appendix 2

P & G for 6 month period

Escalation at 7% of contract sum per annum on contract
Increased professional fees due to ive delay
Increase General cost allowance - Development Fee 4.1%

| 2,00 TIME-RELATED ITEMS
22 Offices and storage sheds
. 2.5  Ablution and latrine Facilities
. 26  Supervision
{27  Supervision transport / travel
.29 Craneage

210 Tools and equipment

211  Scaffolding

212  Water supplies

2.13  Electric power

214 Communications

2.15  Air supplies
| 217  Security

218 Safety

2.19 Cleaning

2.23  Other time related obligations -

2,253,203 per month

R 13,519,220 potential standing time
10,204,439 escalation projection
10,535,700
972,670
R 35,232,029

1,097,730.00
59,310.00
18,791,880.00
2,116,890.00
7,206,870.00
242,680.00
2,012,000.00
249,900.00
1,499,400.00
467,010.00
422,560.00
1,103,640.00
570,810.00
1,597,350.00
3,109,630.00

40,547,660.00
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CONSTRUCTION COST CONSULTANTS

Our Ref : MLC-7020 Z

Liesbeek Leisure Properties Trust
2nd Floor The Pavilion

Cnr Portswood & Beach Roads
V&A Waterfront

For the Attention of Mr Pieter van Wyk

Dear Sirs,

RIVER CLUB PRECINCT 2 PROJECT ZOLA
PROJECT PAYMENT SUMMARY NO 16 Rev 2

16 August 2021

APPENDIX 1

We enclose herewith for your attention, our current Project Payment Summary, together with supporting

documentation for your action in due course.

Please be aware that there is currently a spate of fraudulent activity whereby third parties are able to
intercept electronic invoices and alter the bank account details on the invoice.

We recommend that your accounts department check the current banking details loaded on your systems
for existing vendors and verify new vendors details as we cannot accept any liability in this regard.

Please do not hesitate to contact us should you have any queries in connection with the above.

Yours faithfully,

MLC QUANTITY SURVEYORS

W—a_

G R J HALDANE
GRJH/grjh

Encls.

DEFINING COST MANAGEMENT

MLC QUANTITY SURVEYORS SA (PTY) LTD | Registration No. 2010/010744/07

Offices fn South Africa: Cape Town, Durban, George, Johannesburg, Pretoria

Board Directors: GY Bathfield®, JL De Bruin, P De Wet, JR Greobbelaar, GRJ Haldane*,
SA Hughes, GJ McEwan, NP Mahanyele, A Sacks, CDT Van Wyk,
RS Valenti, MW Stricker (Group CEO)

Senior Associates:  AJ Featherstone, JR Hellings, AN Isaacs, LD Power®, 5J Thompson®

i, V Bozz t1, Y Christodoutou, DJ Du Pisani*, BA Gordon®, B Grobler,

HD Nienaber, M Paterson, AG Ruytenberg, € Stuart*
*Resldont Western Cape

In association with MLC Botswana | Swaziland | Mauritius | Dubai | Abu Dhabi
Qatar | Montenegra

CAPE TOWN OFFICE:

2" Floor, Letterstedt House, Cnr Main & Campground Rd, Newlands,7700
PO Box 23385, Claremont, Cape Town, 7735

T +27 21 673 5800

E inforsmlect.co.2za

W wevavemleqs.com
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APPENDIX 2

P&G BREAK-DOWN The River Club Sell
1.00 FIXED CHARGE OBLIGATIONS
1.1 Insurances 293,740.00
1.7 Offices and storage sheds 710,860.00
1.8 Signboard 24,000.00
1.11  Ablution and latrine Facilities 17,260.00
1.14 Craneage 2,297,660.00
1.16  Tools and equipment 20,290.00
1.18  Water supplies 352,290.00
1.19  Electric power 1,353,870.00
1.23  Access 123,750.00
1.24  Security - fencing & hoardings 60,000.00
1.28  Other fixed charge obligations 7,300.00
1.29  Removal of Site Establishment 117,320.00
5,378,340.00
2.00 TIME-RELATED ITEMS
22 Offices and storage sheds 1,097,730.00
2.5 Ablution and latrine Facilities 59,310.00
2.6 Supervision 18,791,880.00
2.7 Supervision transport / travel 2,116,890.00
2.9 Craneage 7,206,870.00
210 Tools and equipment 242,680.00
2.11  Scaffolding 2,012,000.00
212  Water supplies 249,900.00
2.13  Electric power 1,499,400.00
2.14  Communications 467,010.00
215  Air supplies 422,560.00
2.17  Security 1,103,640.00
2.18  Safety 570,810.00
2.19 Cleaning 1,597,350.00
2.23  Other time related obligations - 3,109,630.00
40,547,660.00
TOTAL P&G 45,926,000.00




Section
No

APPENDIX 3. FINAL SUMMARY

Final Summary

Conditions of Contract
Builders Work

Provisional Sums

Sub Total

Value Added Tax (15%)

Carried to Form of Tender

84

Page
No

76

83

CONSTRUCTION COST CONSULTANTS

MLC 7020
RIVER CLUB PRECINCT 2 PHASE 1

PRINCIPAL CONTRACT

Amount

52,473,588.06
293,089,909.91

237,547,274.04

R 583,110,772.01

R 87,466,615.80

R 670,577,387.81




Bill
No

10

11

APPENDIX 4. BUILDER'S WORK SUMMARY

Builders Work

SECTION SUMMARY - Builders Work

Preliminaries

Earthworks

Concrete, formwork and reinforcement
Rainwater Disposal

Precast concrete

Masonry

Waterproofing

Metalwork

Plastering

Electrical

Lightning Protection

Carried to Final Summary

76

Page
No

38
49
51
56
61
65
67
68

75

CONSTRUCTION COST CONSULTANTS

MLC 7020

RIVER CLUB PRECINCT 2 PHASE 1

PRINCIPAL CONTRACT

Amount

14,623,941.80
239,070,652.71
4,301,299.89
1,715,120.96
14,411,525.03
2,726,701.21
2,412,822.47
11,863,689.32
834,636.00

1,129,520.52

293,089,909.91




Item
No

APPENDIX 5. P & G / PRICE FIXING FEE

WBHO priced P & G's

Price Fixing Fee

Bill No. 1

Carried to Final Summary

Unit

CONSTRUCTION COST CONSULTANTS

MLC 7020
RIVER CLUB PRECINCT 2 PHASE 1
PRINCIPAL CONTRACT
Quantity Rate Amount
Item 46,732,588.06
Item 5,741,000.00

R 52,473,588.06

QW



QUANTITY SURVEYORS

Our Ref : MLC-7020

Liesbeek Leisure Properties Trust

2nd Floor The Pavilion APPENDIX 6.

Cnr Portswood & Beach Roads
V&A Waterfront

For the Attention of Mr Pieter van Wyk

Dear Sirs,

RIVER CLUB LAND COST
PROJECT PAYMENT SUMMARY NO 66 Rev 1

16 August 2021

We enclose herewith for your attention, our current Project Payment Summary, together with supporting documentation

for your action in due course.

Please do not hesitate to contact us should you have any queries in connection with the above.

Yours faithfully,

MLC QUANTITY SURVEYORS

\Q)\M—D_

DIRECTOR
GH/gh

cc Capex Projects - Mr S. Walls

DEFINING COST MANAGEMENT

MLC QUANTITY SURVEYORS SA (PTY) LTD | Registration No. 2010/010744/07

Offices in South Africa: Cape Town, Durban, George, Johannesburg, Pretoria

Board Directors:  GY Bathfield*, JL De Bruin, P De Wet, JR Grobbelaar, GRJ Haldane*,
SA Hughes, GJ McEwan, NP Mahanyele, A Sacks, CDT Van Wyk,
RS Valenti, MW Stricker (Group CEQ)

Senior Associates:  AJ Featherstone, JR Hellings, AN Isaacs, LD Power*®, SJ Thompson®

Associates: V Bozzonetti, Y Christodoulou, DJ Du Pisani*, BA Gardon*, B Grobler,
HD Nienaber, M Paterson, AG Ruytenberg, C Stuart*

*Resldent Western Cape

in association with MLC Botswana | Swaziland | Mauritius | Dubai | Abu Dhabi
Qatar | Montenegro

CAPE TOWN OFFICE:

2™ Floor, Letterstedt House, Cnr Main & Campground Rd, Newlands, 7700
PO Box 23385, Claremont, Cape Town, 7735

T +27 21 673 5800

E info@mlcct.co.za

W wwew.mlcgs.com

G
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