MPBL - LUM 17

O CAPE TOWN DEVELOPMENT MANAGEMENT

STAD KAAPSTAD

APPEAL FORM (prescribed form in terms of section 108(1) of the City of Cape Town Municipal Planning By-Law, 2015 (MPBL))

You are required to complete this form should you wish to exercise your right of appeal in terms of section 108(1) of the City of Cape Town Municipal Planning
By-law, 2015 (MPBL) against the decision specified in the subject decision letter.

Use of this form does not limit any supplementary documentation that you wish to bring to the attention of the appeal authority. All documents you wish to
submit for consideration by the appeal authority should be attached and submitted simultaneously with this form.

Please complete/tick the appropriate boxes below, provide a motivation/explanation of your answer, attach any supplementary documentation and submit it
together with a copy of the original decision letter being appealed to the relevant email address specified in the notice. Failure to complete and sign this form
will result in an invalid appeal.

Note: The completed questionnaire must be accompanied by a copy of the original decision letter being appealed.
If you act on behalf of a person whose rights are affected by the decision, please attach a Power of Attorney (MPBL - LUMO02 form).

Case ID |70396369 | Subject erf number | 151832

2 ‘ 0 ‘ 2 ‘ 0 ‘ 0 ‘ 9 ‘ 1 ‘ 8 | Who took the original decision? Municipal planning tribunal

Date of original decision

Appellant type |:| Authorised official

|:| Applicant |:| Owner (if not applicant) |:| Intervener Objector/petitioner

Provide an explanation if the appeal is based on and primarily concerned with the process followed prior to the decision.

Motivate and explain if you are appealing against the decision to approve/refuse the application(s).

While this appeal is set to address the failure to into cognisance the heritage and cultural components intrinsically linked to the land
and the decision regarding its rezoning, the absence of submissions in appeal of the other reasons justifying the approval of the
application should not be accepted as an admission or concession thereto..

In the case of multiple decisions, clearly state which decision is being appealed.

Motivate and explain if you are satisfied with the decision(s) but appealing against specific conditions of approval imposed.

Motivate how your rights are affected by the decision(s) taken.

Reading the reasons for the appeal as outlined above, it is important to note the failure to take cognisance of the heritage
consideration in their fullness adversely affects the rights of the Goringhaicona in so far as domestic and international legislation is
concerned. Below is the list of rights that have been affected adversely or have not been gjiven effect in their protection:

Does your appeal contain any new information (for clarification purposes) that was not submitted prior to the decision on the application?
Briefly explain below what is new and why it was not submitted as part of your original application/objection.

A ” t, f ” d Tauriq Jenkins - High Commissioner, Goringhaicona Khoi Khoin Indigenous Traditional Council (on behalf of Paramount Chief Aran).
ppellants Tull names and surname

Residential address |

Email address for correspondence taurigishere@gmail.com; lelethu@lrc.org.za |

2 0 2 0 1 0 2 6

Amended on: 03/02/2020

Appellant’s signature Date

Ref.no.: L2970






















EXTRACT FROM THE CITY OF CAPE TOWN MUNICIPAL PLANNING BY-LAW, 2015

108 Appeal

(1)

(2)

(7)

A person contemplated in subsection (2) and an applicant contemplated in section 103 may appeal to the appeal
authority by giving written notice of the appeal and grounds of appeal and by completing and signing the prescribed
form.
The following persons may appeal against a decision made in terms of this By-Law -
(a) the applicant;
(b) the owner if the owner is not the applicant;
(c) the City Manager;
(d) a person contemplated in section 89 who is granted intervener status;
(e) aperson contemplated in section 90(1) who submits a comment on or objection to the application which complies
with the requirements of section 90; and
(f)  the owner or other person -
(i) inrespect of whom the City decides in terms of section 127 to withdraw an approval for a temporary departure
or an approval granted for a limited period of time;
(ii) who is issued with a directive in terms of section 128; or
(iii) upon whom an administrative penalty contemplated in section 129 is imposed.
An appeal contemplated in subsection (1) must be lodged within 21 days of the date of notification of the decision or, in
the case of an appeal contemplated in section 103, within 21 days of the expiry of the period referred to in section 102.
An appeal is invalid if it does not comply with this section.
The appeal authority may receive relevant information and reconsider the matter afresh.
The appeal authority must decide -
(a) whether the appeal has been lodged timeously; and
(b) the appeal according to the criteria for decision contemplated in section 99.
The appeal authority may -
(a) dismiss the appeal and confirm the decision appealed against;
(b) uphold part or all of the appeal and -
(i) varythe decision appealed against;
(ii) set aside the decision and make a new decision; or
(iii) set aside the decision and remit the matter to the decision-maker, with or without directions to any person or
body to take appropriate steps;
(c) decide on an application contemplated in section 103; or
(d) refer the appeal back to the advisory panel, if one was appointed, or to the Department with directions to investigate,
obtain further information from a relevant department of the City or consider specific facts or issues and to report
back to the appeal authority.

105 Effective date of decision

(2)

(3)

The effective date of a decision in terms of this By-Law is -

(a) the date that the City gives notice that no appeal has been timeously lodged and that the decision is accordingly
effective; or

(b) subjecttosubsection(3),ifanappealistimeously lodged, the date thatthe appeal is decided by the appeal authority.

If an appeal is lodged only against a condition imposed in terms of section 100, the City may determine that the operation of
the approval of the application is not suspended

Method and date of notification

The date of notification is determined as follows:
if the notification is provided -

(a) orally,itisthe date of oral communication;
(b) byhand,itisthe date of delivery or collection;
()

by registered post, itis regarded as the fourth day after the date stamped upon the receipt for registration issued by the
post office which accepted the notice; or

(d) byemail orfax,itisthe date thatthe email or faxis sent,

Interpretation Act No 33 of 1957 section4

(4)

Ref. no.: L2970

Reckoning of number of days. - When any particular number of days is prescribed for the doing of any act, or for any other
purpose, the same shall be reckoned exclusive of the first and inclusive of the last day, unless the last day happens to fall on a
Sunday or on any public holiday, in which case the time shall be reckoned exclusive of the first day and exclusive also of every
such Sunday or public holiday.

As an example, if the date of notification is 1 October, then the first day of calculation of the 21day appeal period will be 2

Octoberandthe 21stday would be 22 October. If 22 Octoberis either a Sunday or a public holiday, then the closing date will
the nextfollowing day thatis noteither a Sunday or a public holiday.

Amended on: 03/02/2020



	topmostSubform[0].Page1[0].State_conditions[0]: 
	topmostSubform[0].Page1[0].Motivation_against_decision[0]: While this appeal is set to address the failure to into cognisance the heritage and cultural components intrinsically linked to the land and the decision regarding its rezoning, the absence of submissions in appeal of the other reasons justifying the approval of the application should not be accepted as an admission or concession thereto. 

The reasons for the appeal shall be enumerated below:


1. In the contemplation and adjudication of the granting approval to the rezoning application, there has been disregard to the greater impact and significance of the pertinent heritage considerate necessary as prescribed by section 99(3)(g) of the Municipal Planning By Law of 2015. In assessing an application for land use, it is further important to consider whether such proposed land use is desirable in so far as considerations of heritage are concerned. The land in question is under contention for significant heritage considerations, in its full extent. While the proposed development seems to incorporate heritage components to it, it is respectfully submitted that such proposed implements are inadequate in addressing a heritage insights and component over the land. The nature and the full extent of the land is  in entirety holds heritage and cultural significance, particularly to the first nation group - Gorringaichona. History indicates the habitat and settlement of first nation groups in the area and there is a strong likelihood of it being declared a national heritage site. The history of the area is significantly and compellingly shows that the heritage. In taking its decision, the MPT is obligated to consider the heritage component to the land, in determining if it would be desirable to proceed with the development if it impacts on heritage as prescribed under section 99(3)(g) of the MPBL. We respectfully submit that the consideration so given for the heritage component is inadequate for the purpose of consideration for the application in question. The provision was not satisfactorily applied and was a missed opportunity to give consideration to pertinent heritage considerations that impact the decision around the application. 

2. On the consideration of domestic legislation, the National Heritage Act gives the clear basis of what can be considered as national heritage site as laid out in section 3 and other provisions of the Act. The section speaks to the heritage criteria and generally carries the spirit and purpose of the legislation. In light of the pending heritage applications before South African Heritage Resources Agency over the  land, so it is completely undesirable to proceed with granting approval to the application. 


3. In considering favourably the granting of the approval to the application, the MPT was satisfied that the rezoning will yield positive economic development returns to the City's economy. Although this is necessary for City's wider socio economic development, it is undesirable to hold erect such a development in the location in question. The area is evidently a heritage space which is undergoing several considerations which could mark it a national or world heritage site. It would therefore be improper and inept to proceed with the development in light of these impending decisions. 

4. While there is no contention around the existence of intangible heritage in the area and with the section 29 protection order that had been granted previously, mainly on this basis, the decision to grant the approval for the application effectively disregards the existence of intangible heritage which should be protected, particularly by the State. The intangible nature of the heritage does not make it any less important for consideration. Therefore, the MPT erred in granting approval while there are contentions of intangible heritage in the area. While the proposed heritage effects would purportedly give credence to heritage and cultural significance over the land, it is important to emphasize the inadequacy of the proposal given the history and heritage over the area. 

5. The fullness and completeness of the heritage over the area is entirely set on the open space that the land is, in its full extent. The proposed heritage implements will require a change in the natural and original form of the land and area. This completely distorts the effects the nature and heritage aspirations so sought over the land, through the proposed concretization 

6. The representative body- the First Nation Collective - that has agreed to the development and the effecting of the heritage developments over the land is implored to present the basis of its establishment, functions, authority and accountability in so far as it makes decisions relating to first nation groups. 

7. Indeed, HWC must still consider an application by the Goringhaicona Council, the OCA and the Two Rivers Urban Park Association for heritage grading of the TRUP precinct. We have written to HWC to clarify their intent to act with urgency on that application given the evident and immediate threat to heritage resources posed by the DEADP decision. 

8. The Council has also made a submission to SAHRA for the recognition of the site as a National heritage site and supplementary documents giving more details around the heritage application have been requested. On June 10, 2020 Cabinet approved the implementation of the National Khoi and San Heritage Route, which is a national legacy project. The route will identify, highlight, conserve and promote the heritage of the Khoi, Nama, Griqua, Khorana and San. This project contributes towards the acknowledgement of the previously neglected and marginalized South African history. The site is on the tentative list for UNESCO. The process is still underway but requires due consideration by this Tribunal. In terms of section 99 of the MPBL it is undesirable and arguably unlawful to take a decision without having information before the decision maker relevant to the impact of the decision on various rights under the SPLUMA, the MPBL and the Constitution of South Africa 

9. The current Local Spatial Development Plan for the area does not currently permit a Mixed-Use development in the flood plain. In 2015, the then Executive Mayor initiated a co-design process to update the local spatial development plan for the area. However, in 2018, this process was abandoned in favour of a consultant-driven process for a new LSDP for the Two Rivers Urban Park which is still currently under a public participation process. The LSDF has been highly contested by IAPs, particularly for its abandoning of principles previously agreed under the Co-design process and for its attempt to legitimize the River Club development as a fait accompli in the area. In the Environmental Authorisation process, this draft LSDF has been presented by the developer and other officials as if it is an existing and accepted planning framework. Any consideration by the MPT of the draft LSDF will be open to challenge. It is geographically undesirable to hold 




	topmostSubform[0].Page1[0].Affected_rights[0]: Reading the reasons for the appeal as outlined above, it is important to note the failure to take cognisance of the heritage consideration in their fullness adversely affects the rights of the Goringhaicona in so far as domestic and international legislation is concerned. Below is the list of rights that have been affected adversely or have not been given effect in their protection: 


1. The supreme Constitution requires due consideration for heritage and culture – section 30 and 31 of the Constitution. These provisions give guarantee to these rights of cultural groups and the preservation of heritage, language and culture. They must be read with section 9 which champions dignity of humans to give meaning to the aspects of heritage and culture.  

International law

2. UNDRIP

Article 8 – indigenous people should not be assimilated or forced into culture and makes it peremptory for states to prevent any actions that would not achieve this

3. AFRICAN CHARTER

Article 20.2 (Colonized or oppressed peoples shall have the right to free themselves from the bonds of domination by resorting to  
            any means recognized by the international community), 
Article 22.1  (All peoples shall have the right to their economic, social and cultural development with due regard to their freedom and identity and in the equal enjoyment of the common heritage of mankind.)

The list is not exhaustive and all rights and privileges that apply to first nation groups for the land and cultural preservation shall receive application in this context. 
The failure to take cognisance and give recognition to rights of first nation groups is a clear violation of rights that are recognized domestically and internationally. There is no scope for redress to set right the advent and effect of brutal colonial actions that dispossessed first nation people from their land and from the practice of culture. 
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